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• I want to explain why the core promise of reconciliation is about 
continuing ancient Indigenous societies (their laws, institutions, 
culture) in Canada in their modern forms within Canadian society

• I will speak about the promise of Indigenous legal principles in joint 
environmental decision-making in Canada (it will get better!)

• I will also speak about my personal experience as an advisor for a 
national Indigenous organization in a proposed co-development 
process within the Federal Regulatory Review.

• I will speak a little about the common law (but not much)
• I will speak about some better concepts in environmental 

assessment law that we hope do not get lost in what seems to be a 
very compromised legislative process in Canada (and in Ontario).

Today’s Presentation

Your sovereignty.   Your prosperity.   Our mission.
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• 2012 Omnibus budget legislation, included changes to various 
pieces of legislation that apply to the review of projects 

• 2013 Amendments came into force by Royal Assent Bill C-38 and 
final amendments for both bills in force since November 25, 2013

• On June 20th 2016, the  federal government announced a review 
of the four environmental and regulatory processes in response to 
these criticisms

• 2016-17 Legislative review of the Fisheries Act, NPA, CEAA, and 
NEB

• Bills C-68 and C-69 will likely be legislative/regulatory framework 
before the 2019 election.

• Ontario/Canada have generally agreed to EA harmonization

Idle No More 2012 to Today
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• AFN Resolutions have 
mandated the work to date 
and continue as the 
legislative review processes 
move forward , this 
includes the co-
development of 
accompanying regulatory 
and policy reform. 

86-2016 Meaningful Consultation and Engagement with First Nation in EER
19- 2017 Resetting the Role of FN in Environmental Regulations
20-2017 Respecting Inherent Rights and Jurisdiction over Waters Parallel to NPA Review 
21-2017 Respecting Inherent Rights Based Fisheries in Parallel with Review of Fisheries 
Act
35-2017 Clarify the Mandate and Scope of the Ministerial Law and Policy Working Group 
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“To recognize the objectives of the United 
Nations Declaration on the Rights of 
Indigenous Peoples, the Panel shall reflect the 
principles of the Declaration in its 
recommendations, as appropriate, especially 
with respect to the manner in which 
environmental assessment processes can be 
used to address potential impacts to potential 
or established Aboriginal and treaty rights.”

Expert Panel on Environmental 
Assessments (including NEB role in EA)
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• Move from Environmental 
Assessment to Impact Assessment –
Assess all impacts, not just 
biophysical

• “Sustainability” – a central criterion 
for determining if a project 
proceeds

• Assess impacts for current and 
future generations

• The Panel recommends that a single authority have the mandate to 
conduct and decide upon IAs on behalf of the federal gov.

• The Panel recommends that the IA authority should be established 
as a quasi-judicial tribunal empowered to undertake a full range of 
facilitation and dispute resolution processes.
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“Recognition of and support 
for Indigenous laws and 
inherent jurisdiction should 
be built into IA governance 
and processes. IA should not 
be a process designed and 
imposed from afar; 
Indigenous Peoples should 
have the ability to adapt the 
process to reflect their own 
traditions, customs, law and 
aspirations.”

Conduct of Assessment 
Agreement (COAA):

– Finalizes factors for 
assessment

– Sets out sustainability 
framework

– Identifies studies to be 
conducted

– Addresses duty to consult

• Planning stage of IA ends with 
consensus on COAA

• Impacted Indigenous Peoples collaborate in developing COAA
– Opportunity to include Indigenous knowledge, laws, and customs in IA 

process

• Independent Indigenous review, or other appropriate 
study(s)/review(s) can then be completed in study phase of IA
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Expert Panel Report Bills C-68 and C-69

Legislated planning phase led by 

IA Authority

Early planning phase led by 

proponent

Studies and prep of Impact 

Statement led by IA Authority

Proponent led science 

(independent review)

No legislated timelines Legislated timelines 

Project list + Project list (see consultation paper 

with April 15, 2018 deadline)

Dispute resolution built into 

legislation 

No mention of dispute resolution

Single Agency Joint reviews with CERA, CNSC, Off 

Shore Boards
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Expert Panel Report Bills C-68 and C-69

Treat Indigenous peoples as a 

“jurisdiction” (e.g., another order of 

government)

“Take into account” as the decision-

maker makes decisions – how 

decision will impact s 35 rights

Independent decision maker (with 

Indigenous rep)

Agency, Minister(s) or Cabinet

Sustainability analysis to determine 

whether projects get approved

Public interest test (s. 22 “Factors to 

Consider)

FPIC sought DTCA (maybe)
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Put simply, Canada’s Aboriginal peoples were here when 
Europeans came, and were never conquered.  Many bands 
reconciled their claims with the sovereignty of the Crown 
through negotiated treaties. Others, notably in British 
Columbia, have yet to do so. The potential rights embedded in 
these claims are protected by s. 35 of the Constitution Act, 
1982.  The honour of the Crown requires that these rights be 
determined, recognized and respected.  This, in turn, requires 
the Crown, acting honourably, to participate in processes of 
negotiation.  While this process continues, the honour of the 
Crown may require it to consult and, where indicated, 
accommodate Aboriginal interests.  (Haida Nation at para. 25)

Your sovereignty.   Your prosperity.   Our mission.

Reconciliation is Nation to Nation
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The rights and restrictions on Aboriginal title flow from the legal 
interest Aboriginal title confers, which in turn flows from the fact of 
Aboriginal occupancy at the time of European sovereignty which 
attached as a burden on the underlying title asserted by the Crown at 
sovereignty.  Aboriginal title post-sovereignty reflects the fact of 
Aboriginal occupancy pre-sovereignty, with all the pre-sovereignty 
incidents of use and enjoyment that were part of the collective title 
enjoyed by the ancestors of the claimant group — most notably the 
right to control how the land is used.  However, these uses are not 
confined to the uses and customs of pre-sovereignty times; like 
other landowners, Aboriginal title holders of modern times can use 
their land in modern ways, if that is their choice. (Tsilhqot’in Nation 
at para. 75)

Sovereignty, Recognition, Reconciliation

Your sovereignty.   Your prosperity.   Our mission.
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• Major deficits in legislative requirements include:
• Weak (or non-existent) purpose clause – will hurt 

where s. 35 interests come into conflict with 
constitutionally protected Aboriginal rights and title

• Continued reliance on proponent self-assessment, 
and lack of clarity about authorizations

• Lack of effective provisions for co-management and 
recognition of First Nations jurisdiction

• Lack of appropriate consideration and protection of 
Indigenous Knowledge Systems

Legal Implications

Your sovereignty.   Your prosperity.   Our mission.
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• Major deficits in Regulatory Regimes
• No teeth on cumulative impacts
• Continued problematic delegation to provinces

• e.g. lack of transparency and information on MOUs between 
provinces and others

• Some suggestion of delegation to First Nations/Organizations, 
but still very vague about how this would occur

• Minister’s has increased authority, and this has implications for 
the delegation of those powers. 

• First Nations presence on advisory boards could help increase 
input on decision-making. 

• Deficits exacerbated by lack of clear First Nation consultation process 
(and capacity funding) – both ongoing and specific

Legal Implications

Your sovereignty.   Your prosperity.   Our mission.
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the maximum time for assessments led 
by the Agency will be reduced from 365 
days to 300 days. The maximum time 
for assessments led by review panels 
will be reduced from 720 days to 600 
days.

•The extent to which the project contributes 
to sustainability
•The extent to which effects on areas of 
federal responsibility are adverse
•The implementation of mitigation measures 
(defined to include compensation)
•Impacts on Indigenous Communities and 
Indigenous Rights
•Impacts on Canada’s environmental 
obligations and climate commitments

The planning phase is a new phase 
introduced in Bill C-69.  It starts with a 
project description prepared by the 
proponent in accordance with 
regulations. The timelines may 
discourage a proponent from 
initiating the process until fairly late 
in its own planning process, still very 
much proponent driven process.

Decisions to refer a project to a Review Panel 
are to be made within 45 days of the 
commencement of the assessment.  The 
decision is to be made based on a 
combination of potential for adverse effects 
on areas of federal jurisdiction, public 
concern, and opportunities for collaboration 
with other jurisdictions.

Project List “designated project” under 
regulations.  Minister may designate projects 
and there is a move to dialogue on a specific 
“Indigenous trigger”
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Study by the Standing Committee on Fisheries and Oceans (Bill C-68)

Study by the Standing Committee on Energy, the Environment and Natural Resources (Bill 
C-69)

Project List regulation and Information requirements and Time Management regulation (2 
separate regulations) – April 15, 2018 consultation deadline

Indigenous Cooperation Regulation (arrangements that could be made for cooperative 
decision-making with Indigenous governments) – regulation developed and discussion on 
contents: January 2019

Establish Indigenous Advisory Committee – approach to creation of the Committee being 
discussed with National Indigenous organizations – Summer 2018.  Terms of Reference 
established (with some dialogue with First Nations).  

Orders under new Canadian Navigable Waters Protection Act to be established with 
passing of legislation (Additions to schedule, “Major Works” order).
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• The Indian Act has been a certain tool of colonialism, it has done 
damage to our collectives and our sense of responsibility which is 
our orientation to law

• You are encountering an entirely different worldview on 
relationships, families, community, individual, government, 
environment, our place in the world and authority….

• Knowledge systems have been vibrant but, there are definitely 
translation and interpretative difficulties when worldviews collide

• First Nations are modern people and law’s purposes may have 
changed and societies are structured so differently today

Revitalizing your Own Indigenous laws

Your sovereignty.   Your prosperity.   Our mission.



18

• Understanding Historic Treaties and Treaty co-governance subjects
• Courts have been bad at Historic Treaty implementation because of 

the historic reconciliation being misunderstood as a “bill of sale” for 
land and full Euro-governing rights.  Indigenous law was very active 
and present in treaty-making and in treaty relationships.  Jurisgenesis

• Implementing the Self-Determination rights of Indigenous peoples

o Make space for the efforts of peoples to be responsible for 
themselves

o Encourage the vision of peoples to take on their original stewardship 
responsibility for their ancestral lands and for the benefit of all of our 
relations, our do’dems and all life now and in the future

Where Indigenous Law is most important

Your sovereignty.   Your prosperity.   Our mission.
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From an Aboriginal treaty perspective, European rights in the Americas — to the 
use of lands and resources, for example — did not derive legitimately from 
international law precepts such as the doctrine of discovery or from European 
political and legal traditions. Rather, the historical basis of such rights came 
about through treaties made with Aboriginal nations (RCAP).

To properly understand these nation-to-nation treaty relationships, one would 
have to understand the Aboriginal law that would have governed and informed
the Aboriginal participants in the treaty process. Moreover, the extent of the 
Crown’s jurisdiction, if any, in relation to particular Aboriginal nations and their 
territories would depend on the terms of the treaties they entered into, and 
could vary from one treaty nation to another.  (Kent McNeil)

Treaty Perspectives and Indigenous law

Your sovereignty.   Your prosperity.   Our mission.
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Duncan Campbell Scott wrote, a year after the treaty was signed, this about the 
Indian understanding of the treaty negotiations:

“What could they grasp of the pronouncement on the Indian tenure which had 
been delivered by the law lords of the Crown, what of the elaborate 
negotiations between the Dominion and the province which had made the 
treaty possible, what of the sense of traditional policy which brooded over the 
whole? Nothing. So there was no basis for argument.”

RCAP:  During the negotiations required to complete the treaties, it stands to reason 
that the Crown should not assert that the Aboriginal title of the treaty nations has 
been extinguished unless there was clear consent. On the other hand, the treaty 
nations, having undertaken an obligation of sharing in good faith, must not take any 
steps that contradict the spirit and intent of a partnership predicated on those 
principles. Both parties are therefore under constraints, stemming from their treaty 
obligations, in negotiating the completion of the treaties.

Your sovereignty.   Your prosperity.   Our mission.

For example: Treaty 9
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• One party does not write the rules of the process to gain a common 
understanding of the historic reconciliation

• Co-developed and honourable process 
• Dialogue on what is the logical evolution of that historic 

reconciliation – everyone must have goal of sustainable governance
• Understanding Indigenous law and their forms of tenure (yes, 

Aboriginal title is likely a “bundle” of rights (responsibilities) and 
maybe all First Nations hold some form of tenure of their ancestral 
lands, e.g. relationship connection or exclusive responsibility)

• The Treaty Relationship is the core of the treaty, to live in peace and 
to have mutual assistance as is necessary.  The wealth of the parties 
would grow as they helped each other and relationship grows 
stronger.   But the parties design their own priorities/goals.

Observing and Implementing Historic Treaties

Your sovereignty.   Your prosperity.   Our mission.
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"First Nation Governing Authority" means a First 
Nations’ government, created through traditional, 
customary, or constitutional processes, that is 
responsible for managing and directing the affairs 
of Indigenous peoples and their activities, including 
the powers, duties, and functions in relation to 
impact assessment, and that has been identified as 
a First Nation Governing Authority in a Conduct of 
Assessment Agreement. 

First Nation Governing Authority
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I stand before the face of the nation and of the Commissioner.   I 
trust there will be no grumbling.  The words I have said are the 
words of the nation and have not been said in secret but openly so 
all could hear and I trust that those who are not present will not 
find fault with what we are about to do today.  And I trust, what 
we are about to do today is for the benefit of our nation as well 
as for our white brothers – that nothing but friendship should 
reign between the nation and our white brothers….And now 
before you all, Indians and whites, let it never be said that this has 
been done in secret.  It is done openly and in the light of day.

Mawendopenais, Treaty 3, NW Angle, 3 October 1873

Treaty 3 and Renewal of Procedural Guarantees

Your sovereignty.   Your prosperity.   Our mission.
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• British common law tradition was transplanted here…many 
Indigenous peoples are discouraged by what motivates your law

• Indigenous law has its own roots, its legal order, like a pipe – the 
legal system interconnects with worldview

Your sovereignty.   Your prosperity.   Our mission.

Uprooting law from its own soil….
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“Unfortunately, the writing found in the Tsilhqot’in and Grassy 
Narrows decisions has long been on the wall: First Nations are 
subject to provincial interests.  The shielding of First Nations from 
local governments has been abandoned.  This hurts.  It strikes against 
the heart of First Nations political rhetoric which claims a nation-to-
nation relationship with the Crown, not a nation-to-province 
relationship.  This is called colonialism – allowing the local colonies, 
now called provinces, to set the framework for Indigenous lives.  In 
reinforcing the provincial narrative, the Supreme Court violated the 
Royal Proclamation and dishonoured the Treaty of Niagara as well as 
the historic treaties that followed it.”  (John Borrows, “Canada’s 
Colonial Constitution,” The Right Relationship, 2017 at 32).

Nation to Nation restoration

Your sovereignty.   Your prosperity.   Our mission.
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All things are in constant flux. (Little bear)  Law is not 
interchangeable.  Our law requires renewal and ceremony. Western 
written law contains its own values, beliefs, and behaviour.   Law 
interweaves itself into society, its part of our constant flux.  The 
Indian Act produced damage.  New law about us needs to be co-
developed law that we design and create based on our own 
understanding of law, with knowledge of the importance of the 
relationships critical within our societies and cultures.  It should also 
be based on what we desire to be motivational forces, with an 
understanding of our social reality and our separate “roots” as 
Indigenous peoples planted here by the Creator.

Jurisgenesis – “the rules to govern us (all) rightly”

Why is legal renewal better for relations?

Your sovereignty.   Your prosperity.   Our mission.
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